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giving full consideration to Indians as re-
quired by this clause, the Contractor may
satisfy those needs by selecting persons
other than Indians in accordance with the
clause of this contract entitled ‘‘Equal Op-
portunity.”

(d) If no Indian organizations or Indian-
owned economic enterprises are available
under reasonable terms and conditions, in-
cluding price, for awarding of subcontracts
in connection with the work performed
under this contract, the Contractor agrees to
comply with the provisions of this contract
involving utilization of small businesses;
HUBZone small businesses; service-disabled,
veteran-owned small businesses; 8(a) small
businesses; veteran-owned small businesses;
women-owned small businesses; or small dis-
advantaged businesses.

(e) As used in this clause,

(1) “Indian’ means a person who is a mem-
ber of an Indian Tribe. If the Contractor has
reason to doubt that a person seeking em-
ployment preference is an Indian, the Con-
tractor shall grant the preference but shall
require the individual to provide evidence
within 30 days from the Tribe concerned that
the person is a member of the Tribe.

(2) ‘“Indian Tribe” means an Indian Tribe,
pueblo, band, nation, or other organized
group or community, including Alaska Na-
tive village or regional or village corpora-
tion as defined in or established pursuant to
the Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(3) ‘“‘Indian organization’” means the gov-
erning body of any Indian Tribe or entity es-
tablished or recognized by such governing
body in accordance with the Indian Financ-
ing Act of 1974 (88 Stat. 77; 25 U.S.C. 1451).

(4) ‘“‘Indian-owned economic enterprise’”’
means any Indian-owned commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that such Indian ownership shall constitute
not less than 51 percent of the enterprise,
and that ownership shall encompass active
operation and control of the enterprise.

(f) The Contractor agrees to include the
provisions of this clause, including this para-
graph (f) of this clause, in each subcontract
awarded at any tier under this contract.

(g) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.
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(End of clause)

352.270-3 Indian preference program.

As prescribed in 370.202(b), the Con-
tracting Officer shall insert the fol-
lowing clause:

INDIAN PREFERENCE PROGRAM (JANUARY 2006)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence,”” the Contractor agrees to establish
and conduct an Indian preference program
which will expand opportunities for Indians
to receive preference for employment and
training in connection with the work to be
performed under this contract, and which
will expand the opportunities for Indian or-
ganizations and Indian-owned economic en-
terprises to receive a preference in the
awarding of subcontracts. In this connection,
the Contractor shall perform the following:

(1) Designate a liaison officer who will
maintain liaison with the Government and
the Tribe(s) on Indian preference matters;
supervise compliance with the provisions of
this clause; and administer the Contractor’s
Indian preference program.

(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment.

(3) Not more than 20 calendar days after
award of the contract, post a written notice
in the Tribal office of any reservations on
which or near where the work under this
contract is to be performed that sets forth
the Contractor’s employment needs and re-
lated training opportunities. The notice
shall include the approximate numbers and
types of employees needed; the approximate
dates of employment; the experience or spe-
cial skills required for employment, if any;
training opportunities available; and other
pertinent information necessary to advise
prospective employees of any other employ-
ment requirements. The Contractor shall
also request the Tribe(s) on or near whose
reservation(s) the work is to be performed to
provide assistance to the Contractor in fill-
ing its employment needs and training op-
portunities. The Contracting Officer will ad-
vise the Contractor of the name, location,
and phone number of the Tribal officials to
contact in regard to the posting of notices
and requests for Tribal assistance.

(4) Establish and conduct a subcontracting
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers
under this contract. The Contractor shall
give public notice of existing subcontracting
opportunities and, to the extent feasible and
consistent with the efficient performance of
this contract, shall solicit bids or proposals
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only from Indian organizations or Indian-
owned economic enterprises. The Contractor
shall request assistance and information on
Indian firms qualified as suppliers or sub-
contractors from the Tribe(s) on or near
whose reservation(s) the work under the con-
tract is to be performed. The Contracting Of-
ficer will advise the Contractor of the name,
location, and phone number of the Tribal of-
ficials to be contacted in regard to the re-
quest for assistance and information. Public
notices and solicitations for existing subcon-
tracting opportunities shall provide an equi-
table opportunity for Indian firms to submit
bids or proposals by including—

(i) A clear description of the supplies or
services required, including quantities, spec-
ifications, and delivery schedules which fa-
cilitate the participation of Indian firms;

(ii) A statement indicating that preference
will be given to Indian organizations and In-
dian-owned economic enterprises in accord-
ance with section 7(b) of Public Law 93-638
[88 Stat. 2205; 25 U.S.C. 450e(b)];

(iii) Definitions for the terms ‘‘Indian orga-
nization” and ‘‘Indian-owned economic en-
terprise’” as prescribed under the ‘‘Indian
Preference’ clause of this contract;

(iv) A statement to be completed by the
bidder or offeror that it is an Indian organi-
zation or Indian-owned economic enterprise;
and

(v) A closing date for receipt of bids or pro-
posals which provides sufficient time for
preparation and submission of a bid or pro-
posal. If after soliciting bids or proposals
from Indian organizations and Indian-owned
economic enterprises, no responsive bid or
acceptable proposal is received, the Con-
tractor shall comply with the requirements
of paragraph (d) of the ‘‘Indian Preference”
clause of this contract. If one or more re-
sponsible bids or acceptable proposals are re-
ceived, award shall be made to the low re-
sponsible bidder or acceptable offeror if the
price is determined to be reasonable. If the
low responsive bid or acceptable proposal is
determined to be unreasonable as to price,
the Contractor shall attempt to negotiate a
reasonable price and award a subcontract. If
a reasonable price cannot be agreed upon,
the Contractor shall comply with the re-
quirements of paragraph (d) of the ‘‘Indian
Preference’’ clause of this contract.

(5) Maintain written records under this
contract which indicate—

(i) The numbers of Indians seeking employ-
ment for each employment position avail-
able under this contract;

(ii) The number and types of positions
filled by Indians and non-Indians;

(iii) The total number of Indians employed
under this contract;

(iv) For those positions where there are
both Indian and non-Indian applicants, and a
non-Indian is selected for employment, the
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reason(s) why the Indian applicant was not
selected;

(v) Actions taken to give preference to In-
dian organizations and Indian-owned eco-
nomic enterprises for subcontracting oppor-
tunities which exist under this contract;

(vi) Reasons why preference was not given
to Indian firms as subcontractors or sup-
pliers for each requirement where it was de-
termined by the Contractor that such pref-
erence would not be consistent with the effi-
cient performance of the contract; and

(vii) The number of Indian organizations
and Indian-owned economic enterprises con-
tacted, and the number receiving sub-
contract awards under this contract.

(6) Submit to the Contracting Officer for
approval a quarterly report which summa-
rizes the Contractor’s Indian preference pro-
gram and indicates the number and types of
available positions filled by Indians and non-
Indians, and the dollar amounts of all sub-
contracts awarded to Indian organizations
and Indian-owned economic enterprises, and
to all other firms.

(7) Maintain records pursuant to this
clause and keep them available for review by
the Government for one year after final pay-
ment under this contract, or for such longer
period as may be required by any other
clause of this contract or by applicable law
or regulation.

(b) For purposes of this clause, the fol-
lowing definitions of terms shall apply:

(1) The terms ‘‘Indian,” ‘“‘Indian Tribe,”
“Indian Organization,” and ‘‘Indian-owned
economic enterprise’”” are defined in the
clause of this contract entitled ‘‘Indian Pref-
erence.”’

(2) “Indian reservation’ includes Indian
reservations, public domain Indian Allot-
ments, former Indian reservations in OKkla-
homa, and land held by incorporated Native
groups, regional corporations, and village
corporations under the provisions of the
Alaska Native Claims Settlement Act (85 Stat.
688; 43 U.S.C. 1601 et seq.)

(3) “On or near an Indian Reservation”
means on a reservation or reservations or
within that area surrounding an Indian res-
ervation(s) where a person seeking employ-
ment could reasonably be expected to com-
mute to and from in the course of a work
day.

(¢c) Nothing in the requirements of this
clause shall be interpreted to preclude In-
dian Tribes from independently developing
and enforcing their own Indian preference re-
quirements. Such requirements must not
conflict with any Federal statutory or regu-
latory requirement dealing with the award
and administration of contracts.

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in each subcontract awarded at
any tier under this contract and to notify
the Contracting Officer of such subcontracts.
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(e) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.

(End of clause)

352.270-4 Protection of human sub-
jects.

(a) As prescribed in 370.303(a), the
Contracting Officer shall insert the fol-
lowing provision:

NOTICE TO OFFERORS OF REQUIREMENTS OF 45
CFR PART 46, PROTECTION OF HUMAN SUB-
JECTS (JANUARY 2006)

(a) Copies of the Department of Health and
Human Services (HHS) regulations for the
protection of human subjects, 46 CFR Part
46, are available from the Office for Human
Research Protections (OHRP), Bethesda,
Maryland 20892. The regulations provide a
systematic means, based on established eth-
ical principles, to safeguard the rights and
welfare of individuals who participate as
subjects in research activities supported or
conducted by HHS.

(b) The regulations define a human subject
as a living individual about whom an investi-
gator (whether professional or student) con-
ducting research obtains data through inter-
vention or interaction with the individual,
or identifiable private information. The reg-
ulations extend to the use of human organs,
tissue, and body fluids from individually
identifiable human subjects as well as to
graphic, written, or recorded information de-
rived from individually identifiable human
subjects. The use of autopsy materials is
governed by applicable State and local law
and is not directly regulated by 45 CFR Part
46.

(c) Activities in which the only involve-
ment of human subjects will be in one or
more of the categories set forth in 45 CFR
46.101(b)(1-6) are exempt from coverage.

(d) Inappropriate designations of the non-
involvement of human subjects or of exempt
categories of research in a project may re-
sult in delays in the review of a proposal.
The Government’s Project Officer will make
a final determination of whether the pro-
posed activities are covered by the regula-
tions or are in an exempt category, based on
the information provided in the proposal. In
doubtful cases, the Project Officer will con-
sult with OHRP.

(e) In accordance with 45 CFR Part 46,
offerors being considered for award shall file
with OHRP an acceptable Assurance of Com-
pliance with the regulations, specifying re-
view procedures and assigning responsibil-
ities for the protection of human subjects.
The initial and continuing review of a re-
search project by an institutional review
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board shall ensure that: the rights and wel-
fare of the human subjects involved are ade-
quately protected; the risks to the subjects
are reasonable in relation to both the poten-
tial benefits, if any, to the subjects and the
importance of the knowledge to be gained;
and informed consent will be obtained by
methods that are adequate and appropriate.
HHS regulations for the protection of human
subjects (46 CFR Part 46), information re-
garding OHRP registration and assurance re-
quirements/processes, and OHRP contact in-
formation can be accessed at the OHRP Web
site (at http://www.hhs.gov/ohrp/).

(f) Offerors may consult with OHRP for ad-
vice or guidance concerning either regu-
latory requirements or ethical issues per-
taining to research involving human sub-
jects.

(End of provision)

(b) As prescribed in 370.304(a), the
Contracting Officer shall insert the fol-
lowing clause:

PROTECTION OF HUMAN SUBJECTS (JANUARY
2006)

(a) The Contractor agrees that the rights
and welfare of human subjects involved in re-
search under this contract shall be protected
in accordance with 45 CFR Part 46 and with
the Contractor’s current Assurance of Com-
pliance on file with the Office for Human Re-
search Protections (OHRP), Department of
Health and Human Services. The Contractor
further agrees to provide certification at
least annually that the Institutional Review
Board has reviewed and approved the proce-
dures, which involve human subjects in ac-
cordance with 45 CFR Part 46 and the Assur-
ance of Compliance.

(b) The Contractor shall bear full responsi-
bility for the performance of all work and
services involving the use of human subjects
under this contract and shall ensure that
work is conducted in a proper manner and as
safely as is feasible. The parties hereto agree
that the Contractor retains the right to con-
trol and direct the performance of all work
under this contract. The Contractor shall
not deem anything in this contract to con-
stitute the Contractor or any subcontractor,
agent or employee of the Contractor, or any
other person, organization, institution, or
group of any kind whatsoever, as the agent
or employee of the Government. The Con-
tractor agrees that it has entered into this
contract and will discharge its obligations,
duties, and undertakings and the work pur-
suant thereto, whether requiring profes-
sional judgment or otherwise, as an inde-
pendent contractor without imputing liabil-
ity on the part of the Government for the
acts of the Contractor or its employees.
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